387 LEGAL DEPARTMENT!2TH FLOOR FRITID. 496 18:34/8T, 18300, 4260256438 ©

and thevefore the Court construes it 1o have its ordinary mesning which in this instance is the same
a3 the dictionary definition: “An asking or petition. The expression of a desire to some person for
something to be granted or done.” See BLACK’S LAW DICTIONARY 1304 (6th ed. 1990). A signed
postcard authorization qualifies as a “customer request” and thesefore SWBT, a party to the
agreement, may release propnetary information provided to it by AT&T under the terms of the
sgreement.

Furthermore, the agreement provides that “(n]otwithstanding any other provision in this
Agreement, & Party’s ability to disclose information or use disclosed information is subject to all
applicable statutes, decisions, and regulatory rules concerning the disclosure and use of such
information which, by their express terms, mandate a different handling of such information.” See
Agreement, Exhibit K(7). The customer information defined as “proprietary’”’ under the contract and
at issue in this case is CPNI under the Telecommunications Act of 1996. See 47 U.S.C. §
222(f)(1)B) (defining CPNI 10 include “information contained in the bills pertaining to teephone
exchange service or telephone toll service received by a customer of a carrier”). Under the Act,
CPNI must be disclosed by SWBT upon affirmative written request by the customer. See id §
222(c)X2). The Act’s disclosure provisions thus trump the agreement’s disclosure provisions by the
agreement’s own terms.

In sum, AT&T cacnor establich a substantial likelihood of prevailing on the merits of its
breach of contract claim.

C. Misappropriation of Trade Secrets

Plaintiff also alleges that defendants’ anticipated conduct would coastitute a misappropriation

of trade secrets. To establish a misappropriation of trade secret, plaintiff must establish: (1) a trade
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secrex existed; (b) the trade secrex was acquired through s breach of a confidential reladonship or
discovered by improper means; and (c) use of the trade secret without authorization from the plaintiff
Phillips v. Frey, 20 ¥.3d 623, 627 (5th Cir. 1994). A trade secret is “any formula, Mem. dovice
or compilation of information used in a business, which gives the owner an opportunity to obtain sn
advantage over his competitors who do not know oruse it.® Id Plaintiff argues the proprietary
information is akin to a vendor’s ist of customer names, addresses, and purchasing characteristics,
which is protected &s a trade secret under Texas law. See Zoecon Indus. v. American Stocknan Tag
Ca., 713 F2d 1174, 1176 (5th Cir. 1983). A list of customer information is not protectable as a trade
secret, however, if the information is generally known by others in the same business or readily
ascertainable by an independent investigation. /d st 1179. SWRT argues that it could obtain the
identical long distance usage information by placing switches on its own [ines to record the
informarion and therefore that the customer [ist analogy is inapposite. Plaintiff, however, has
submitted affidavits indicating that the collection of customer usage information is an expeasive
process. The expense renders the information not readily ascertainable and thus not subject to the
exception for readily ascertainable customer lists. See id at 1178-79 (failing to hold a district court’s
finding of & smilar fact 1o be clcarly erroneous).

Defendants seek to distinguish this particular list of customer information, arguing that once
the information is publithed to the customer in the customes’s bill, it ceases to retain any “secret”
character it on&: may have had. Plaintiff is correct that this argument misconceives the nature of
plaintff's claim 1t is not the raw information that is t issue, rather it is specifically the information
in electronic form that AT&T seeks to protect—and alas, we have once again entered the conundrum

of information as raw dara versug information as data in a particular format. The proprietary
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information protected in Zoecon was the information itself, the raw data, rather than the information
in & particular formaz. The case is therefore not precisely on pomt. However, it is not distinguishable
in any relevare way. Although the customer long distance information could conccivably be compiled
by the defendants without acquuing the database, the fact that ATET spends a considerable amount
of money to compile the darabase mzy be sufficient 1o confer rade secret status upan it. Cf. Taco
Cabana Int’l, Inc. v. Two Pesas, Inc., 932 F2d 1113, 1125 (S5th Cir. 1991) (“Secrecy is a relative
term. The nfiormation may be known to several persons and yet still be secret if third parties would
be willing to pay for a breach of trust in order to ascertain it.” (citation omitted)), aff"d om orher
growunds, 505 U.S. 763 (1992).

EBven if the database is classified as a trade secret, plantiff’s claim for musappropriation of its
trade secret is Likaly to fiil on the second required demeont. Given the disposition of the statutory and
beeach of contract daims, it cannot be said that the trade secret, the database, was “acquired through
a breach of a confidential relationship or discovered by improper means.” The contract expressly
provides that contrary stanxtory provisions governing disclogure of customer information control, and
the Telecommunications Act, as extensively discussed, Iikely provides for the disclosure of the
database information st issue. Therefore, plaintiff is unable to astsblish a substantial likelihood of
success on the merits of its misappropriation of trade secret claim.

d Unjust Enrichment

Plamtif’s fourth claum is for unjust enrichment. Under Texas law, however, unjust enrichment
is not an independent basis for & cause of action. LaChance v, Hollenbeck, 695 S.W.2d 618, 620
(Tex. App.—Austin 1985, writ ref'd n.r.e.); accord Microsoft Corp. v. Marming, 914 S.W .24 602,

609 (Tex. App.—Texarkana 1995, writ dism’d). The term “unjust enrichment” simply charactesizes
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the resuls when one fails to make restitution of benefits received under circumstances implicating an
impBed or quasi-contract. LaChance, 655 S.W.2d at 620. The unjust enrichment doctrine forms the
basis of the measure of contractual damages known as quasi-contract or restinstion. Burlingson N.
RR Co. v. Southwestern Elec. Power. Co., 925 S.W.24d 92, 97 (Tex. App.—Texarkana 1996, no
writ). Whers the existence of 8 binding contract cannot be proven, the law implies s contractual
obligation upon the defendant 1o restore the benefits unfairly received to the plaimiff See id Where
a valid, express contract governs the subject matter of the dispute, howev-er, the equitable remedy is
unavailable. /d

Here, the disclosure of propristary cuscomer information is expressly govemned by the parties’
agreement concerning billing and collections, and therefore plaintiff cannot obtain damages on the
theory of unjust enrichonent. Moseover, the receipt of the customec proprietary network infocmation
is permittsd under the terms of both the statute and the contract and cannot therefore be cansidered
“unjust.” See, e.g., id (explaining that unjust enrichment is usually found where there is fraud,
duress, the taking of an undue advantage, or an where an intended contract is legally void). Plaintiff
cannot establish a substantial likelihood of success on the merits of this claim.

¢. Breach of Fiduciary Duty

By its fifth cause of action, AT&T contends that the defendants are agents of AT&T and are
breaching a fiduciary duty owed to AT&T when they solicit ATET s customers to request that
SWRT release the customers’ proprietary information and when they provide this information to
AT&T’s soon-to-be competitor, SBCS. To establish a breach of fiduciary duty, plaintiff must first,
of course, eatablish that a fiduciary relationship exists betwaen it and the defendants. Under Texas

law, an agency relationship gives risc to a fiduciary relationship as & matter of law. Sassen v.
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Tangisgrove Townhouse Condominium Ass'n, 877 S.W.2d 439, 492 (Tex. App.—Texarkana 1994,
writ denjed).

AT&T claims that SWBT is its agent, apparently by virtue of the contract between them.
“Essential t0 an agency relationship,” however, “is the principal’s right to assign the agent’s task and
control the means and details of the process by which the agent will accomplish the task.” Walker
v. Federal Kemper Life Assurance Co., 828 S.W.2d 442, 452 (Tex. App.—San Antonio 1992).
Thus, “even if a person acts for or accommodates another,” without the element of control the
relationship of agency does not exist. Jd Although the service contract between AT&T and SWBT
obligates SWEBT to bill for and collect long distance charges belonging to AT&T, the contract does
not appear to give ATAT the requisite element of cootrol over the details of the billing and collection
to render it SWBT's principal. SWBT is therefore not AT&T"s agent.

Fiduciary duties may also arise from a less forma! relationship than that of agency. A fiduciary
relationship exists wherever one party is “under a duty to act for or give advice for the benefit of
another within the scope of the relationship.” Doe v. Boys Clubs, Inc., 868 S.W.2d 942, 955 (Tex.
App.—Amarillo 1994), gff'd on other grounds, 507 SW.2d 472 (1995). It may arise from imbalance
of power where justifiable trust exists. See id It cannot, however, arise merely by the exastence of
a2 contract. “[A] party t0 a contract is free to pursue its own interests, cven if it results in a breach
of that contract, without incurring tort liability.” Crim Truck & Tractor Co. v. Navistar Int’l Trans.
Corp., 823 S.W.2d 591, 594 (Tex. 1992). A fiduciary duty must inhere in the relationship outside
the contract itself.

The rclationship between AT&ET and SWBT appears 10 be simply contractual rather than of

the “extraordinary” quality of fiduciary. See Doe, 868 S.W .2d at 955 (describing fiduciary duties as
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“extraordinary”). Defendants’ action of soliciting customer requests simply cannot be accurately
characterized as an abuse of influence. [t cannot reasonably be believed that AT&T, an enormous,
highly sophisticated corporation, vested its trust and reliance in SWBT (and, by extension, SWBT's
alleged coconspirators) not 1o solicit customer requests for disclosure when the agreememn itself
contemplates customer-authorized disclosures. The contruct is the product of an arms-leagth
transaction between corporations of comparsble power. The proprietary quality of the information
provided pursuant to the contract does not alone create 2 fiduciary duty.

Plaintiff cannot establish & substantial likelihood of success on the merits and therefore this
canse of action provides an insufficient cause upon wiuch to ground a prelmminary injunction.

[ Ciil Conspiracy

Plaintiff's last hope is its claim for civil conspiracy. The essential elements that must be
estsblished to prove a cvil conspiracy are: (1) two or more persons; (2) an object to be accomplished;
(3) a meeting of the minds on the object or course of action; (4) cne or more unlzwful, overt acts;
and (5) damages as a proximate result. Massey v. Armco Steel Co., 652 S.W.2d 932, 934 (Tex
1983). Plaintiff is uniikely to succeed on this claim because it is unlikely to be able to establish an
unlawful act.

Because Plaintiffl AT&T cannot cstablish a substantial likelihood of success on any of its

causes of action, the inquiry cnds here; the Court cannot grant the preliminary injunction AT&T

seeks. However, in the interest of completeness, the Court will briefly touch upon the other clements

required to obtain an injunction.
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IL Irveparable Injury

Thers is quite plainly s substantial threat AT&T will suffer harm if relicf is not granted, but
the harm is not irreparable. AT&T is soon to be in a direct competitive relationship with SBCS, the
entity to receive the proprietary information at issue. Truly, AT&T will lose a competitive edge it
currently maintains over its new competitor if it is required to share information for which a
significant amount of resources was expended to obtain. And SBCS's stated intention to compile the
information by data entry from the pliysical bills in the event an injunction is granted does not change
this result AT&T's competiuve edge, however, unlike a secret process, product, or the like, is
simply dollars—the defendant competitor will have to spend more money to acquire the customer
mformation for marketing purposes if an injunction is granted than if it is not granted. Monetary loss
alona is not the sort of “irreparable injury” appropriate for equitable relief—monetary damages can
be awarded in a lawsuit.

OL Threatened Injury Outweighs Threatened Harm to the Defendant

The injury threatened to the plsintiff appears to cutweigh the harm to the defandant caused
by an injunction. Defendants have submitted an affidavit indicating that SBCS will have to expend
$4,875,000.00 if an iniunétion were 10 issue. Plaintiff reburs this contention with an affidavit
indicating the cost 1o defendants would only be $300,000. Defendants would clearly have to expend
substantial sums to obtain the desired information without the databases. Without an injunction,
however, plaintiff would suffer financial injury not only in this instance but in all prospective situations

similar to this case. This injury likely outweighs whatever harm defendants would actually incur if
enjoined.
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IV. The Granting of Relief Will Not Disserve the Public Interest

Given the central purpose of the Telecommunications Act of 1996 to stimulate competition
for the benefit of customers, granting the injunction would appear to disserve the public interest.
Truly, one negative result of a failure to enjoin defendants will likely be (and it is suggested already
has been) an unwillingness on the part of long distance service providers like AT&T to enter into
billing conrracts for the provision of 3 single telcphone bill. The burden to the telecommunications
consumer of paying two separate bills, however, is far outweighed by the benefits flowing from
increased competition in an historically regulated, even strangulated, industry. The Court concludes,
therefore, that enjoining the defendants’ activities would, on balance, disserve the public interest.

Plaintiff is only able to establish one of the four requisite slements for the issuance of a
preliminary injunction. Therefore,

IT IS ORDERED that Plaintiff's Motions for Temporary Restraining Order (#2] and for
Preliminary Injunction [#32] are DENIED.

4&
SIGINED on this the — day of October 1996.

UNITED S‘IATES%ISTRICT JUDGE
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